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UNITED STATES COURT OF APPEALS 

Foe the Disteict of Columbia 
January Term, 1941 


No. 7823 


Bert Kirkmax, as President of the International 
Brotherhood of Electrical Workers, Local Union 
No. 3, an unincorporated association, 


— V8.~— 


Appellant, 


American Standard Life Insurance Co., 
a corporation, 


Appellee. 


appeal from the district court of the united 

STATES FOR THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT 

I. 

Introductory . 

The plaintiff below, the appellant here, was Bert 
Kirkman, as President of the International Brother¬ 
hood of Electrical Workers, Local Union No. 3, an 
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unincorporated labor union having its principal 
headquarters in the City, County and State of New 
York. In the brief, for the purposes of convenience, 
the appellant will be referred to as the Union. 

The defendant below, the appellee here, was the 
American Standard Life Insurance Company, a cor¬ 
poration organized and existing under the laws of 
the District of Columbia, authorized to carry on the 
business of life insurance. In the brief, for the pur¬ 
poses of convenience, the appellee will be referred to 
as the Company. 

The appendix to the appellant’s brief contains 
printed parts of the transcript of record. References 
to the appendix will be indicated by folio numbers. 
For example, in referring to pertinent paragraphs 
of the bill of complaint the symbol (fols. 1-42), will be 
used. 


II. 


Jurisdictional Statement . 

This action is upon contract arising out of a policy 
of group life insurance issued by a corporation or¬ 
ganized and existing under the laws of the District 
of Columbia (fols. 1-42). The jurisdiction of the 
District Court of the United States for the District 
of Columbia over the persons and the subject matter 
of this action, is based on sections 41, 43, 44 and 91, 
Title IS, Code of the District of Columbia. 

The jurisdiction of the United States Court of 
Appeals for the District of Columbia to review the 
order and judgment appealed from herein is based 
on section 26, Title 18 of the Code. 
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III. 


The Case . 

On or about May 20, 1927, upon the application of 
the Union, the Company issued a group policy of life 
insurance (fols. 46 —et seq.). By the terms of the 
said policy, the Company agreed to insure the lives 
of all members of the Union appearing on the Union’s 
application for insurance and such other and addi¬ 
tional members of the Union whose names would be 
furnished thereafter. The Company agreed to pay 
the sum of two thousand ($2,000) dollars to the bene¬ 
ficiary named bv the insured member, and the sum 
of one thousand ($1,000) dollars to the beneficiary 
named by any new member of the Union over the 
age of sixty (60) years. 

The policy was issued by the Company to the Union 
upon the payment of a first monthly premium in the 
sum of nine thousand eight hundred eighty-five dol¬ 
lars and fifty cents ($9,885.50). Further payments 
of premiums were to be made on the 20th day of each 
succeeding month. The monthly premium was to be 
based on the amount of insurance then in force. 

By the terms of the policy, it was further provided 
that the group insurance shall be upon a one year 
term plan, renewable annually at the beginning of 
each policy year, up to and including the fifth year 
at the same premium rate. 

The policy was renewed by the Union and the Com¬ 
pany for each year commencing in the year 1927 and 
including the year 1937 (fol. 55). For the year 1938 
premiums were paid to the Company during the 
months of January, February, March, April and 
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May (fol. 56). The last premium payment was made 
on April 28, 1938 and covered the period from April 
20, 1938 to and including May 20, 1938 (fol. 56). 
However, by reason of the following provision con¬ 
tained in the policy, it is the claim of the Union that 
the policy was in full force and effect up to and in¬ 
cluding June 20, 1938 (fol. 57): 

“Grace Period. 


“A grace period of thirty-one days, during which 
the policy will remain in full force will be al¬ 
lowed in the payment of all premiums except 
the first. If the insured member dies within the 
grace period, the unpaid premium of such mem¬ 
ber for the then current policy month shall be 
deducted from the amount payable hereunder.” 

The bill of complaint alleges that eight persons 
who were members in good standing of the Union 
and duly insured under the terms and conditions of 
the policy, died during the period between May 20, 
1938 and June 20, 1938. The names and dates of 
death follow: 


Name of Insured 

John J. Carney 
William Foster 
Theodore F. Rourke 
Edward Brickley 
Joseph Bonento 
John J. Carlos 
Joseph Dalesio 
James T. Purdue 


Date of Death 

May 23,1938 (fols. 9-10) 
May 24,1938 (fol. 15) 
May 25,193S (fol. 19) 
May 29,1938 (fol. 23) 
June 13,1938 (fol. 27) 
June 14,1938 (fol. 31) 
June 16,193S (fol. 35) 
June 19,1938 (fol. 39) 
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Each of the above members was duly insured under 
the said policy in the sum of two thousand ($2,000) 
dollars. 

The bill of complaint further alleges that before 
the commencement of this action, for a valuable con¬ 
sideration paid by the Union, each of the beneficiaries 
of the persons insured duly assigned, transferred and 
set over their respective claims to the Union. 

Due demand for payment of the total sum of six¬ 
teen thousand ($16,000) dollars has been made by 
the Union upon the company, and payment thereof 
refused. 

The Company moved to dismiss the complaint for 
failure to state a cause of action (fols. 61-66). This 
motion was granted and judgment entered dismissing 
the bill of complaint for failure to state a cause of 
action (fols. 67-69). It is from this order and judg¬ 
ment that the appellant appeals (fols. 73-78). 


IV. 

Statement of Points . 

The appellant contends that the court below com¬ 
mitted reversible error when it granted the motion to 
dismiss the bill of complaint for failure to state a 
cause of action. The appellant also contends that the 
court below committed reversible error when it grant¬ 
ed judgment in favor of the defendant and against 
the plaintiff dismissing the complaint for failure to 
state a cause of action (fols. 79-81). The appellant 
intends to rely on the following points: 
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1. In construing insurance policies, the construc¬ 
tion that would prevent forfeiture will be adopted 
rather than the one that would work a forfeiture. 

2. The group policy sued on herein provides in ex¬ 
press terms that it shall remain in force for a grace 
period of thirty-one days after the due date of the 
premium, and during this grace period there can be 
no lapse of the policy on account of non-payment of 
premiums. 

3. The grace period in a life insurance policy is a 
matter of right, and cannot be taken from the in¬ 
sured. 

4. Each of the insured having died within the 
grace period, the plaintiff's complaint states a good 
and meritorious cause of action. 

V. 

Summary of Argument . 

The appellant contends that the bill of complaint 
states facts sufficient to constitute a cause of action. 
The theory of the plaintiff's cause of action is based 
on the provision of the group policy granting a grace 
period of thirty-one days for the payment of all 
premiums except the first, during which time the 
policy remains in full force and effect (fol. 57). 
Since the Union paid a premium on April 28, 1938 
for the month beginning April 20, 193S and ending 
May 20, 1938, the policy did not finally lapse until 
the termination of the grace period (fol. 56). 
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Since the group policy upon which this action is 
based provides in express terms that it shall remain 
in full force and effect for a grace period of thirty- 
one days after the due date of the premium, the ap¬ 
pellant contends that by force of the grace period 
provision there was no default in the paj’ment of 
premium until the expiration of that period. Hence, 
during this grace period there can be no lapse of the 
policy on account of non-payment of premiums. 

Each of the insured stated in the complaint died 
within the grace period, and the rights of the bene¬ 
ficiaries to recover the proceeds stipulated in the 
group policy became vested. The fact that the Union 
did not thereafter pay premiums cannot abrogate 
those vested rights. The insurance company may not 
assert a forfeiture of the policy because of the non¬ 
payment of premium by the Union after the death of 
the insured during the grace period. In construing 
an insurance policy, the construction that would pre¬ 
vent forfeiture will be adopted rather than the one 
that would work a forfeiture. 

Therefore, the Union as the assignee of the re¬ 
spective beneficiaries, is entitled to recover the insur¬ 
ance proceeds provided for in the group policy. 
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VI. 


ARGUMENT 
POINT L 

In construing insurance policies, the construc¬ 
tion that would prevent forfeiture should be 
adopted rather than one that would work a for¬ 
feiture. 

In the court below, the appellee argued that where 
a policy is a term policy, there is no contract beyond 
one year, unless the insured exercises the option to 
renew, and the contract automatically terminates 
on the failure to renew. Apparently it was the 
acceptance of this argument by the court below that 
resulted in a dismissal of the plaintiff’s complaint. 
It is submitted that this argument is fallacious and 
contrary’ to well established principles of law. 

The provision in the policy granting a grace period 
of thirty-one days does not state that it shall cease 
to operate at the conclusion of each year. On the 
contrary, the language is unconditional to the effect 
that 

“A grace period of thirty-one days, during which 
the policy will remain in full force will be 
allowed in the payment of all premiums except 
the first.” 

The words “all premiums” are significant indeed. 

For a period of eleven years, this policy was auto¬ 
matically renewed bv the mere payment of premiums. 
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Moreover, the premiums were never paid on the due 
date, but always during the grace period. Even at 
the beginning of each successive year during this 
period of eleven years, the premiums were paid 
monthly during the grace period and accepted by 
the Company. 

At no time during these eleven years did the 
Company assert that the policy lapsed because the 
premiums were not paid at the beginning of each 
year. Rather, at the beginning of each year, the 
premium for that first month was paid by the Union 
during the grace period, accepted by the Company, 
and the policy held in force. Thus, by a practical 
construction of the parties, and wholly consistent 
with the terms of the policy, the grace period pro¬ 
vision was held to apply at the beginning of each 
year following 1927. 

Now for the first time, after so many years, the 
Company asserts that the provisions for the grace 
period do not apply, and declares that a forfeiture 
of the policy occurred. The Company is seeking 
to create a forfeiture in order to bar the claims of 
eight beneficiaries because the respective insured 
members died during the period of grace. Such a for¬ 
feiture would be contrary to the prior dealings of 
the parties. It would also be contrary to well settled 
principles of law. 

In the case of Imperial Fire Insurance Co . v. 
Coos County, 151 U. S. 452, 462, 14 S. Ct. 379, the 
court said: 

“It is well settled, as laid down by this court in 
Thompson v. Phoenix Insurance Co., 136 U. S. 
287, that when an insurance contract is so 
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drawn as to be ambiguous, or to require inter¬ 
pretation. or to be fairly susceptible of two 
different constructions, so that reasonably in¬ 
telligent men on reading the contract would 
honestly differ as to the meaning thereof, that 
construction will be adopted which is most fa¬ 
vorable to the insured.” 

Again, in the case of Stipcich v. Metropolitan 
Life Insurance Co., 277 U. S. 311, 48 S. Ot. 512, 
the court said: 

“But narrow and unreasonable interpretations of 
clauses in an insurance policy are not favored. 
They are prepared by the insurer and if, with 
equal reason, open to two constructions, that 
most favorable to the insured will be adopted.” 

This principle of construction of an insurance 
contract is universally accepted. 

Pacific Mutual Life Insurance Co. v. Suther¬ 
land, 276 Ky. 829, 125 S. W. (2nd) 769; 

Sun Life Assurance Co. of Canada v. Wiley, 
258 Ky. 311, 79 S. W. (2nd) 937; 

Minnesota Mutual Life Insurance Co. v. 
Marshall, 29 Fed. (2nd) 977 (8th Circ.); 

Mutual Insurance Co. v. Hurni Co., 263 
U. S. 164, 174; 44 S. Ct. 90. 

In the case at bar, the provision for a grace period 
does not state that it shall not be applicable to the 
beginning of each successive year following the first 
year beginning in 1927. On the contrary the policy 
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states that a grace period will be allowed in the 
payment of all premiums except the first. In point 
of fact, the parties dealt for eleven years on the 
basis that the grace period applied to all premiums 
after the first. The practical construction of the 
parties is strong evidence of the meaning that was 
attached to the provision granting a grace period. 
At no time was it understood that the provision did 
not apply at the beginning of each successive year. 
To construe the grace provision now as not applying, 
would result in a forfeiture of the policy. Such con¬ 
struction should not be adopted, for the decisions 
are uniform in holding that the construction that 
would prevent forfeiture would be adopted rather 
than the one that would work a forfeiture. 

POINT II. 

The group policy sued on herein provides in 
express terms that it shall remain in force for a 
grace period of thirty-one days after the due date 
of the premium, and during this grace period 
there can be no lapse of the policy on account 
of non-payment of premiums. 

The provision of the policy granting a grace period 
of thirty-one days provides that during that period 
“the policy will remain in full force”. By reason 
of this provision, there could not be a lapse of the 
policy during the grace period because of non-pay¬ 
ment of premiums. When a death occurs during the 
grace period, the rights of the beneficiaries be¬ 
come vested, and the Company is liable under the 
policy. 
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As was stated by the Supreme Court in McMaster 
v. New York FAfe Insurance Co., 183 U. S. 25, 41: 

“In our opinion, payment of the first year’s pre¬ 
mium made the policies non-forfeitable for the 
period of thirteen months, and inasmuch as the 
death of McMaster took place within that period, 
the alleged forfeiture furnished no defense to 
the action.” 

Similarly, in the case of Provident Savings Life 
Assurance Society v. Taylor, 142 Fed. 709 (C. C. A. 
3d Circ.), the court said: 

“The fallacy in the argument for the defense lies 
in the false assumption that this policy had been 
forfeited under its terms, and that the effect of 
a payment of premium within the 30 days of 
grace would have been to reinstate the policy. 
On the contrary, this policy was not forfeited at 
all, but throughout the period of grace subsisted 
in full force. It needed no reinstatement. A pay¬ 
ment within the period of grace would not have 
operated as a reinstatement, but its only effect 
would have been to prevent a forfeiture after 
the expiration of the 30 days of grace. Nor are 
we able to assent to the suggestion that the 
grace of 30 days was a mere privilege of the 
assured, and hence exercisable only in his life¬ 
time, or that the privilege as to grace amounted 
only to a continuing offer which the assured 
never accepted. Such construction would be to 
change the contract. The provision as to grace 
was an integral part of the policy and was a 
contractual right of the assured.” 
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To the same effect see: 

Life Insurance Co. of Virginia v. Williams, 
48 Ga. Appeals 10, 172 S. E. 101; 

Aetna Life Insurance Co. v. Palmer, 159 
Ga. 371, 125 S. E. 829; 

Smith v. John Hancock Mutual Life Ins. 
Co. (Ark.), 114 S. W. (2nd) 15; 

Couch, Cyclopedia of Insurance Law, Vol. 
Ill, Sec. 633 b. 

In the case at bar, too, the provision as to grace 
was an integral part of the policy and was a con¬ 
tractual right of the insured. Since the premiums 
for the month between April 20, 1938 and May 20, 
1938 were paid, the policy was in full force until 
June 20, 1938. The policy not being in default dur¬ 
ing the grace period, all deaths that occurred during 
that period were covered by the terms of the policy. 

POINT III. 

The grace period in a life insurance policy is 
a matter of right and cannot be taken from the 
insured. 

When a death occurs within the grace period, the 
rights of the beneficiaries to the proceeds under the 
policy become vested. No subsequent act or failure 
to act on the part of the Union could possibly impair 
the rights of the beneficiaries. 

In Hinkler v. Equitable Life Assurance Society of 
N. Y., 61 Ohio Appeals 140, 22 N. E. (2nd) 451, 
there was an action by the named beneficiary to 
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recover on two certificates of insurance issued by the 
defendant on the life of plaintiff’s husband. The 
certificates were issued on two group insurance poli¬ 
cies carried by the employer for the benefit of 
employees. 

The plaintiffs husband died on November IS, 1934. 
Payment by the defendant was refused on the ground 
that the policy was, by agreement with the employer, 
terminated on November 1, 1934. Though the pre¬ 
mium for the month of October. 1934 had been paid 
by the employer, the defendant claimed that the 
policies were not in force on November 18, 1934, the 
date the insured died. 

Plaintiff contended that the grace provision for 
thirty-one days in the policy maintained the policies 
in full force and effect for the entire month of 
November. Holding that the plaintiff’s contention 
was correct, the court said: 

“The policies were not forfeited by non-payment 
of premiums because of the grace clause * * * 

“The policies were in full force and effect during 
the time for which the premiums had been paid, 
which, of course, includes the grace period under 
the statute and contained in the policies them¬ 
selves. See, also, Manhattan Life Insurance Co. 
v. Smith, 44 Ohio St. 156, 5 N. E. 417.’* 

The court then discussed the effect of the at¬ 
tempted cancellation on the part of the employer. 
In that regard the court declared: 

“The first question for consideration then is. 
Can the Assurance Society and the holder of the 
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group policies cancel a policy without the con¬ 
sent of the insured? If the insured or the bene¬ 
ficiary under the certificates possessed a vested 
interest in the policies, then the insurer and the 
holder of the group policies * * * could not 
cancel the policies to the detriment of the in¬ 
sured or the beneficiary. Whether it be called 
a tri-partite contract or a contract between two 
parties for the benefit of a third is immaterial 
if a vested right is present. And if vested in¬ 
terests are present, these policies cannot be 
cancelled without the consent of those having 
such vested interests.” 

In the case at bar, the rights of the beneficiaries 
vested as soon as the death of the insured occurred. 
As was stated in the case of Provident Savings Life 
Assurance Society v. Taylor, 142 Fed. 709 (3rd 
Circ.): 


“As to the matter of tender of the premium 
after the death of the assured, but within the 
period of grace, we think such tender, had any 
been needed, was duly made by the proper per¬ 
sons, but no tender was necessary, as the rights 
of the parties were already fixed by and at the 
time of the death of the assured. 

“There remains to consider the point arising 
upon the first reserved question—whether the 
assured’s declaration to the company’s agent on 
January 22 or 23, 1904, that he did not intend 
to continue the policy, was a waiver of the 
grace and terminated his rights under the policy. 
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This declaration of the assured was without con¬ 
sideration, and was not binding upon him. Not¬ 
withstanding what he had said, he could still 
have paid or tendered before the expiration of 
the 30 days the premium, and the company would 
have no legal right to refuse it. There is no evi¬ 
dence moreover, that the company was in any 
wise misled by this declaration of the assured. 
At most, it was a mere legal statement of an 
intention as to which the assured had the legal 
right to change his mind during the period of 
grace.” 

In the case at bar, death occurred during the grace 
period. Since the policy did not lapse until the ex¬ 
piration of the grace period, death fixed the rights of 
the parties under the policy. What happened there¬ 
after is wholly immaterial, and the beneficiaries are 
entitled to the proceeds stipulated in the policy. 

Gottlieb v. Abraham Lincoln Mutual Life 
Ins. Co., 225 Pa. 102, 73 Atl. 1057; 

Fidelity Mutual Life Insurance Co. v. Gard¬ 
ner's Administrators, 233 Kv. SS, 25 S. W. 
(2nd) 69; 

Metropolitan Life Insurance Co. v. Carrol, 
Administrator, 209 Ky. 522, 273 S. W. 54; 

McMaster v. New York Life Insurance Co., 
1S3 U. S. 25; 

Equitable Life Assurance Society v. McKir- 
gan, 86 Fed. (2nd) 271 (5th Circ.). 


I 


! 

I 

i 
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POINT IV. 

i 

i 

Each of the insured having died within the 
grace period, the plaintiffs complaint states a 
good and meritorious cause of action. 

In the court below, the appellee also argued that 
a grace provision on a policy does not contemplate 
free insurance. It is submitted that this argument 
has no merit. 

Since the group policy herein specifically provides 
that “if the insured member dies within the grace 
period, the unpaid premium of such member for the 
then current policy month shall be deducted from the 
amount payable thereunder,” the insured receives no 
free insurance by reason of the grace period. Mani¬ 
festly, the Company may deduct ‘the unpaid pre¬ 
mium of such member” from the amount payable. 

Thus, no free insurance is extended. 

Shira v. New York Life Insurance Co., 90 
Fed. (2nd) 953 (10th Circ.) ; 

Hinkler v. Equitable Life Assurance Society 
of U. S., 61 Ohio App. 140, 22 N. E. (2nd) 

451; 

Powell v. Equitable Life Assurance Society 
of U. S., 173 S. C. 50, 174 S. E. 649. 

On a motion to dismiss a complaint for legal in¬ 
sufficiency, every material allegation, and every fact 
which can be fairly and legitimately drawn therefrom 
is deemed admitted. 

Locke v. Pembroker, 280 N. Y. 430, 21 N. E. 

(2nd) 495. 


1 
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The plaintiff is entitled to every favorable inference 
that reasonably may be drawn from the allegations in 
the complaint. 

O’Neill Supply Co. v. Petroleum H. & P. Co., 
280 N. Y. 50, 19 N. E. (2nd) 676. 

When the allegations in the complaint are given a 
fair intendment and fair inferences are drawn from 
the admitted facts, and particularly in view of the 
provisions in the policy for a grace period, the com¬ 
plaint states a meritorious cause of action. Hence, 
it was error to grant the motion to dismiss the com¬ 
plaint and to grant judgment in favor of the defen¬ 
dant. The judgment and order should therefore be 
reversed. 

Respectfully submitted, 

Hyman Waldmax, 
Attorney for Plaintilf-Appellant. 


Hyman Waldman, 
Solomon Jacobson, 
of Counsel . 


Appendix to Appellant's Brief Containing Printed 
Parts of Transcript of Record . 
















Bill of Complaint. 

DISTRICT COURT OF THE UNITED STATES 
District of Columbia 

Civil No. 7116 x 

-- 4 —. 

Bert Kirkman, as President of the International 
Brotherhood of Electrical Workers Local 
Union No. 3, an Unincorporated Association, 

130 East 25th Street, New York City, New York, 

Plaintiff, 

— against — 

American Standard Life Insurance Company, a 
Corporation, 1200—loth Street, N. W., Washing- g 
ton, D. C., 

Defendant. 

■ 

BILL OF COMPLAINT TO RECOVER ON INSUR¬ 
ANCE POLICY—$16,000.00. 

Plaintiff, International Brotherhood of Electrical 
Workers Local Union No. 3, by Hyman Waldman, 
its attorney, complaining of the defendant, respect¬ 
fully shows and alleges to this Court: 

For a first cause of action: 3 

1. That at all the times hereinafter mentioned the 
plaintiff was and still is an unincorporated associa¬ 
tion consisting of seven or more members, and Bert 
Kirkman is the President thereof. 
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2. That at all the times hereinafter mentioned 
plaintiff was and still is a labor union with its prin¬ 
cipal headquarters in the City, County and State of 
New York. 

3. That upon information and belief at all times 
hereinafter mentioned the defendant was and still 
is a corporation duly organized and existing under 
and bv virtue of the laws of the District of Columbia 
and dulv authorized to carrv on the business of life 
insurance. 

4. Upon information and belief that heretofore 
and prior to December 31, 1938. the defendant had 
the name of and was known as the Union Cooperative 
Insurance Association of Washington, D. 0., herein¬ 
after referred to. for convenience, as the Association, 
a corporation organized and existing under and by 
virtue of the laws of the District of Columbia and it 
had due legal authority and corporate capacity to 
make the contract of insurance hereinafter referred 
to. 


! 5. That on or about May 20, 1927 the Association, 

upon the application and request of the plaintiff, and 
in consideration of the payment to it by the plain¬ 
tiff, on the delivery of said policy, of the sum of 
Nine Thousand Eight Hundred and Eighty-five dol¬ 
lars and fifty cents ($9,SS5.50) and of the further 
payment on the 20th day of each succeeding month 
of a monthly premium based on the amount of 
insurance then in force, duly issued and delivered to 
the plaintiff a policy of insurance known as Group 



s 


Policy No. 28, a copy of which policy is hereto an¬ 
nexed, marked Exhibit A, and made part hereof 
with the same force and effect as if set forth at 
length herein. 

6. That the said policy was thereafter duly re¬ 
newed from year to year by the plaintiff and the 
Association by the payment of the monthly pre¬ 
miums as aforesaid. 

7. That the said policy was duly renewed by the 
plaintiff and the Association as aforesaid and was 
in full force and effect up to and including June 
20th, 1938. 

S. That bv the terms and conditions of the said 
*/ 

policy, the Association agreed to insure and did in¬ 
sure the lives of all the members of the plaintiff 
whose names appeared on the plaintiffs application 
for insurance and such other and additional mem¬ 
bers of the plaintiff whose names were thereafter 
furnished. 

9. That bv the terms and conditions of the said 

* 

policy the Association promised and agreed to pay 
the sum of Two Thousand ($2,000.00) Dollars to 
any person named by the insured member as bene¬ 
ficiary and the sum of One Thousand ($1,000.00) 
Dollars as aforesaid to insure new members over 
the age of sixty (60) years. 

10. That prior to May 23, 1938, John J. Carney 
was a meml>er in good standing of the plaintiff and 
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by the terms and conditions of the aforesaid policy 
was duly insured thereunder by the Association in 
the sum of Two Thousand ($2,000.00) Dollars. 

11. That while a member in good standing and 
insured as aforesaid and while the said policy was 
in full force and effect, John J. Carney died on 
or about May 23, 1938. 

12. That John J. Carney died leaving a last will 
and testament wherein and whereby he appointed 
John R. O'Mahoney executor of his estate. That 
on or about the 2$th day of July, 1938, said will 
was duly admitted to probate by the Surrogate of 
the County of Nassau, State of New York, and let¬ 
ters testamentary upon said will were thereafter duly 
issued and granted by said Surrogate to John K. 
O'Mahoney and he duly qualified as such executor. 

13. That under the terms and conditions of the 
aforesaid policy the sum of Two Thousand ($2,000- 
.00) Dollars was payable by the Association to John 
R. O'Mahoney as executor of the Estate of John J. 
Carney, the beneficiary duly designated in accordance 
with the terms of the said policy. 

14. That heretofore and prior to the commence¬ 
ment of this action and on or about October 20, 1938, 
for a valuable consideration paid by the plaintiff, 
the said John R. O'Mahoney as executor of the estate 
of John J. Carney, duly assigned, transferred and 
set over unto the plaintiff all his right, title and 
interest in and to the proceeds and benefits to be 
paid under the said policy. 



15. That the plaintiff and John R. O’Mahoney duly 
performed all the terms and conditions of the said 
policy on each of their parts to be performed except 
as waived by the Association, this defendant. 

16. That the defendant has refused to pay said 
insurance or any part thereof although duly de¬ 
manded. That no part of the said sum of Two Thou¬ 
sand ($2,000.00) Dollars has been paid. 

17. That there is now due and owing to the plain¬ 
tiff from the defendant the sum of Two Thousand 
($2,000.00) Dollars with interest thereon from May 
23rd, 1938. 

Foe a second cause of action : 

18. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in paragraphs <4 1*' 
to “9*’ inclusive, with the same force and effect as 
if set forth at length herein. 

19. That prior to May 24, 1938, William Foster 
was a member in good standing of the plaintiff and 
by the terms and conditions of the aforesaid policy 
was duly insured thereunder by the Association in 
the sum of Two Thousand ($2,000.00) Dollars. 

20. That while a member in good standing and 
insured as aforesaid and while the said policy was in 
full force and effect, William Foster died on or about 
Mav 24 ,1938. 

21. That under the terms and conditions of the 
aforesaid policy the sum of Two Thousand ($2,000- 


e 


.00) Dollars was payable by the Association to 
Louise Foster as beneficiary. 

22. That on or about June 9, 193S for a valuable 
Consideration paid by the plaintiff, the said Louise 
Foster duly assigned, transferred and set over unto 
the plaintiff all her right, title and interest in and 
to the proceeds and benefits to be paid under the 
said policy. 

23. That the plaintiff and Louise Foster duly per¬ 
formed all the terms and conditions of the said 
policy on each of their parts to lie performed except 
as waived bv the Association, this defendant. 

24. That the defendant has refused to pay said 
insurance or any part thereof although duly de¬ 
manded. That no part of the said sum of Two Thou¬ 
sand ($2,000.00) Dollars has been paid. 

25. That there is now due and owing to the plain¬ 
tiff from the defendant the sum of Two Thousand 
($2,000.00) Dollars with interest thereon from May 
24, 1938. 


For a third cause of action: 

26. Plaintiff repeats, reiterates and realleges each 

18 and every allegation contained in paragraphs “1” to 

“9” inclusive, with the same force and effect as if 
set forth at length herein. 

27. That prior to May 25, 1938. Theodore F. 
Rourke was a member in good standing of the plain- 
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tiff and by the terms and conditions of the aforesaid 
policy was duly insured thereunder by the Associa¬ 
tion in the sum of Two Thousand (f2,000.00) Dol¬ 
lars. 

28. That while a member in good standing and 
insured as aforesaid and while the said policy was 
in full force and effect, Theodore F. Rourke died on 
or about May 25, 1938. 

29. That under the terms and conditions of the 
aforesaid policy the sum of Two Thousand ($2,000- 
.00) Dollars was payable by the Association to Ida 
C. Rourke as beneficiary. 

30. That on or about June 9, 1938 for a valuable 
consideration paid by the plaintiff, the said Ida C. 
Rourke duly assigned, transferred and set over unto 
the plaintiff all her right, title and interest in and 
to the proceeds and benefits to be paid under the 
said policy. 

31. That the plaintiff and Ida C. Rourke duly 
performed all the terms and conditions of the said 
policy on each of their parts to be performed except 
as waived by the Association, this defendant. 

32. That the defendant has refused to pay said 
insurance or any part thereof although duly de¬ 
manded. That no part of the said sum of Two Thou¬ 
sand ($2,000.00) Dollars has been paid. 

33. That there is now due and owing to the plain¬ 
tiff from the defendant the sum of Two Thousand 






($2,000.00) Dollars with interest thereon from May 
25, 1938. 


For a fourth cause of action: 

34. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in paragraphs “1" to 
‘ < 9 ,? inclusive, with the same force and effect as if 
set forth at length herein. 

35. That prior to May 29, 1938, Edward Brickley 
was a member in good standing of the plaintiff and 
by the terms and conditions of the aforesaid policy 
was duly insured thereunder by the Association in 
the sum of Two Thousand ($2,000.00) Dollars. 

36. That while a member in good standing and 
insured as aforesaid and while the said policy was 
in full force and effect, Edward Brickley died on or 
about May 29, 1938. 

37. That under the terms and conditions of the 

aforesaid policy the sum of Two Thousand ($2,000- 

.00) Dollars was payable by the Association to Alice 

Bricklev as beneficiarv. 

%> » 

38. That on or about June 9, 1938 for a valuable 
consideration paid by the plaintiff, the said Alice 
Brickley duly assigned, transferred and set over unto 
the plaintiff all her right, title and interest in and 
to the proceeds and benefits to be paid under the 
said policy. 
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39. That the plaintiff and Alice Brickley duly per¬ 
formed all the terms and conditions of the said pol¬ 
icy on each of their parts to be performed except as 
waived by the Association, this defendant. 

40. That the defendant has refused to pay said 
insurance or any part thereof although duly de¬ 
manded. That no part of the said sum of Two Thou¬ 
sand ($2,000.00) Dollars has been paid. 

41. That there is now due and owing to the plain¬ 
tiff from the defendant the sum of Two Thousand 
($2,000.00) Dollars with interest thereon from May 
29, 1938. 


For a fifth cause of action: 

42. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in paragraphs “1” to 
“9” inclusive, with the same force and effect as if 
set forth at length herein. 

43. That prior to June 13, 1938, Joseph Bonento 
was a member in good standing of the plaintiff and 
by the terms and conditions of the aforesaid policy 
was duly insured thereunder by the Association in 
the sum of Two Thousand ($2,000.00) Dollars. 

44. That while a member in good standing and 
insured as aforesaid, and while the said policy was 
in full force and effect, Joseph Bonento died on or 
about June 13, 1938. 

45. That under the terms and conditions of the 
aforesaid policy the sum of Two Thousand ($2,000- 
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.00) Dollars was payable by the Association to 
Frances Bonento as beneficiary. 

46. That on or about June 23, 1938 for a valuable 

2 g consideration paid by the plaintiff, the said Frances 

Bonento duly assigned, transferred and set over unto 
the plaintiff all her right, title and interest in and 
to the proceeds and benefits to be paid under the 
said policy. 

47. That the plaintiff and Frances Bonento duly 
performed all the terms and conditions of the said 
policy on each of their parts to be performed except 
as waived by the Association, this defendant. 

i 48. That the defendant has refused to pay said 

29 

insurance or any part thereof although duly de¬ 
manded. That no part of the said sum of Two Thou¬ 
sand ($2,000.00) Dollars has been paid. 

49. That there is now due and owing to the plain¬ 
tiff from the defendant the sum of Two Thousand 
($2,000.00) Dollars with interest thereon from June 
13, 1938. 

For a sixth cause of action: 

50. Plaintiff repeats, reiterates and realleges each 

30 and every allegation contained in paragraphs “1” to 
“9” inclusive, with the same force and effect as if 
set forth at length herein. 

51. That prior to June 14, 1938, John J. Carlos 
was a member in good standing of the plaintiff and 
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by the terms and conditions of the aforesaid policy 
was duly insured thereunder by the Association in 
the sum of Two Thousand ($2,000.00) Dollars. 

52. That while a member in good standing and 
insured as aforesaid, and while the said policy was 
in full force and effect, John J. Carlos died on or 
about June 14, 1938. 

53. That under the terms and conditions of the 
aforesaid policy the sum of Two Thousand ($2,000- 
.00) Dollars was payable by the Association to Mary 
C. Carlos as beneficiary. 

54. That on or about June 23, 193S for a valuable 
consideration paid by the plaintiff, the said Mary 
C. Carlos duly assigned, transferred and set over 
unto the plaintiff all her right, title and interest in 
and to the proceeds and benefits to be paid under the 
said policy. 

55. That the plaintiff and Mary C. Carlos duly 
performed all the terms and conditions of the said 
policy on each of their parts to be performed except 
as waived by the Association, this defendant. 

56. That the defendant has refused to pay said 
insurance or any part thereof although duly de¬ 
manded. That no part of the said sum of Two Thou¬ 
sand ($2,000.00) Dollars has been paid. 

57. That there is now due and owing to the plain¬ 
tiff from the defendant the sum of Two Thousand 
($2,000.00) Dollars with interest thereon from June 
14, 1938. 






For a seventh cause of action: 


58. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in paragraphs “r J to 
“9” inclusive, with the same force and effect as if 
set forth at length herein. 

59. That prior to June 16, 1938, Joseph Dalesio 
was a member in good standing of the plaintiff and 
by the terms and conditions of the aforesaid policy 
was duly insured thereunder by the Association in 
the sum of Two Thousand ($2,000.00) Dollars. 

60. That while a member in good standing and 
insured as aforesaid, and while the said policy was 
in full force and effect, Joseph Dalesio died on or 
about June 16, 1938. 

61. That under the terms and conditions of the 
aforesaid policy the sum of Two Thousand ($2,000- 
.00) Dollars was payable by the Association to Lucy 
Dalesio as beneficiarv. 

•0 

62. That on or about June 23, 1938 for a valuable 
consideration paid by the plaintiff, the said Lucy 
Dalesio duly assigned, transferred and set over unto 
the plaintiff all her right, title and interest in and 
to the proceeds and benefits to be paid under the 
said policy. 

63. That the plaintiff and Lucy Dalesio duly per¬ 
formed all the terms and conditions of the said 
policy on each of their parts to be performed except 
as waived by the Association, this defendant. 
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64. That the defendant has refused to pay said 
insurance or any part thereof although duly de¬ 
manded. That no part of the said sum of Two Thou¬ 
sand ($2,000.00) Dollars has been paid. 

65. That there is now due and owing to the plain¬ 
tiff from the defendant the sum of Two Thousand 
($2,000.00) Dollars with interest thereon from June 
16, 193S. 

For an eighth cause of action : 

66. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in paragraphs “1” 
to “9” inclusive, with the same force and effect as if 
set forth at length herein. 

67. That prior to June 19, 193S, James T. Perdue 
was a member in good standing of the plaintiff and 
by the terms and conditions of the aforesaid policy 
was duly insured thereunder by the Association in 
the sum of Two Thousand ($2,000.00) Dollars. 

68. That while a member in good standing and 
insured as aforesaid, and while the said policy was 
in full force and effect, James T. Perdue died on or 
about June 19, 1938. 

69. That under the terms and conditions of the 
aforesaid policy the sum of Two Thousand ($2,- 
000.00) Dollars was payable by the Association to 
Annie Perdue as beneficiary’. 

70. That on or about July 14, 1938 for a valuable 
consideration paid by the plaintiff, the said Annie 



Perdue duly assigned, transferred and set over unto 
the plaintiff all her right, title and interest in and 
to the proceeds and benefits to be paid under the 
said policy. 

71. That the plaintiff and Annie Perdue duly per¬ 
formed all the terms and conditions of the said 
policy on each of their parts to be performed except 
as waived bv the Association, this defendant. 

72. That the defendant has refused to pay said in¬ 
surance or any part thereof although duly demanded. 
That no part of the said sum of Two Thousand 
($2,000.00) Dollars has been paid. 

73. That there is now due and owing to the plain¬ 
tiff from the defendant the sum of Two Thousand 
($2,000.00) Dollars with interest thereon from June 
19,1938. 

Wherefore, plaintiff demands judgment against 
the defendant in the sum of Sixteen Thousand ($16,- 
000.00) Dollars together with the appropriate inter¬ 
est thereon for each cause of action besides the costs 
and disbursements of this action. 

Hyman Waldmax and Louis Horowitz, 
Attorneys for the Plaintiff, 

Office & P. O. Address, 

416 Fifth Street, N. W., 
Washington, D. C. 

By (Sgd.) Hyman Waldmax, 

Hyman Waldman. 
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State of New Yoek, 

City of New Yoek, 

County of New Yoek, 88 .: 

Beet Kiekman, being duly sworn, deposes and 
says that he is the President of the International 
Brotherhood of Electrical Workers Local Union No. 
3, the plaintiff named in the within entitled action; 
that he has read the foregoing Complaint and knows 
the contents thereof, and that the same is true to his 
own knowledge, except as to the matters therein 
stated to be alleged upon information and belief, 
and as to those matters he believes it to be true. 

Deponent further says that the reason this verifica¬ 
tion is made by deponent and not by the Interna¬ 
tional Brotherhood of Electrical Workers Local 
Union No. 3 is because the said plaintiff union is an 
unincorporated association and the grounds of de¬ 
ponent’s belief as to all matters in the said Com¬ 
plaint not stated upon his own knowledge, are in¬ 
vestigations which deponent has caused to be made 
concerning the subject matter therein and informa¬ 
tion acquired by deponent in the course of his duties 
as an officer of the said unincorporated association 
and from the books and papers of said unincorporated 
association. 

Beet Kiekman (signed) 

Sworn to before me this 
23d dav of Mav, 1940. 

Samuel Dukee 
Notary Public, N. Y. County 
N. Y. Co. Clk’s No. 252, Reg. No. 2D285 
Commission expires March 30, 1942 




Photostatic copy of Insurance Policy was attached 
to original and duplicate copy which was served on 
defendant. 


(Photostat Opposite) 





GROUP POLICY NO -a... 


Union Cooperative 
Insurance Association 

of Washington, D. C. 

(HEREIN CALLED THE ASSOCIATION) 

HEREBY AGREES to pay an amount to be determined in accordance with the 
Insurance Schedule shown on page 1 of this Policy, on due proof of the death of any member of 

. ,, , 

of........ i .XSE...T93)L..Iff..2P.as . ... a voluntary association 

'(herein called the Union), provided this Policy is then in force as to such member. 

Any sum payable by the Association as a death claim shall he paid to the person named by 
the insured member as beneficiary. 

This Policy is issued for the term of ONE YEAR from the^Qth—day o f mi—— 

19 27 . in consideration of the application of the Union, which application is hereby made a part 
of this contract and a copy of which is attached hereto, and in further consideration of the payment 

on the date hereof of a monthly premium of IIIZEr-ZI 62 C fiBX&Bxn.JUOHtT rxvx id..60/100 Dollars, 

and of the further payment of a monthly premium on the—2Gta-—day of each succeeding month 
within said term, based on the amount of insurance then in force and calculated as hereinafter 
provided. 

Noa-Partici patina. 

This Policy shall not be entitled to share in the surplus earnings of the Association. 
Insurance Schedule. 

aroujjT or isstojjce ?o chich zach uaess is aritLZDi 
two THOurjuro dolurt (t2.ooo.ooT 

on thocsabd dollars (ci.ooo.co) >02 sw meats over xot so 

In case of death of mj lneurwd neaber without apeolfyiaf tho hoaoflolary. 
the Sxwoutlv* Board of Looal Union >0.3 will deolgtate tho honoflelary to trim* tho 
payaont lo to bo aado. 


Members in good standing in the Union on the policy date are immediately eligible for in* 
surance, and those becoming members of the Union after the policy date will be eligible for insurance 

upon esm pl atiaa of .. a ttalainc da y s ♦ f oo n ti nu oua membership in the Union. Insurance shall 
be effective from the policy date for those who are then eligible and whose names appear on th» 
application of the Union for insurance; new members and members not eligible for insurance on the 
policy date become insured hereunder upon receipt by the Association of a schedule giving the data 
in respect to such members as is required by the schedule annexed to the application for insurance, 
together with a certificate that such members are members of the Union in good standing and are 
all in good health, at the time of the submission of the supplemental schedule. Such schedule shall 
be sent by the Union to the Association monthly, on the premium date. 


GROUP POLICY 
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._ * ha " Pr ° mptly not ' fy ,hr Aviation in writing of the termination of the membership of any 

I 

ladnidwl CntiiutM a# Uwim. 

The A*socia:iwn will iwit to the Union for delivery to each member injured hereunder. an individual certifi¬ 
cate. setting forth a statement of the amount of insurance protection to Ihich the member in entitled and to whom it 
ia payable, together with a provision to the effect that in case of the termination of the membership for any reason 
whatsoever, the member shall be entitled to have issued to him by the Association, without further evidence of insur- 
ability, and upon written application made to the Association within thirty-one days after such termination and upon 
payment of the premiums applicable to the class of risk to which he belongs and to the form and amount of the Policy 
at his then attained aye. a Policy of life insurance in any one of the forma customarily issued by the Association, ex¬ 
cept Term Insurance, for an amount equal to his protection under this Croup Insurance Policy, at the time of such ter- 
mination of membership. 

If desired the Association will issue said Policy (at the oriirinal insuring ape) to bear the same date as the 
original insurance. In such event, the difference between the premiums for the amount of the insurance of the new 
Policy from the date of the original insurance, calculated at the term rates contained herein, and the premiums that 
would have been required under the new Policy, with five per cent (S'i ) interest, shall be paid to the Association. 

Right •t Unis* to Rmrw. 

, ! 

At the end o f . . ea cfl JSSJ the Union may at it» option continue this Policy for 

successive yearly periods by paying in advance at the Home Office of the Association in Washington. I). C.. the required 
monthly premium for the amount of insurance to be continued. The monthly premium payable by the I'nio*. due at 

I 

the beginning o f.- - - tba tom——shall be determined by the table of monthly premium rates in effect hereunder, the 

i 

attained insuring age of each and all insured, and the amount of insurance to be - Issued . ; 

other monthly premiums due within the policy year shall be calculated oh an average premium basis as hereinafter 
provided. At the end of five years from the date hereof, and at the end of each five year period thereafter, the 
Association shall have the right to establish new premium rates for the continuance of the Policy. A reduction in rates 
■hall be effected, if experience warrants, at the end of each such period. Any reduction shall be determined by the 
Association and shall be based upon its classified group mortality experience. No increase in rate shall be effected 
except as may be determined by the Association upon the same basis. 

Grace P sri ed. . 

A grace period of thirty-one days, during which the Policy will remain in full force .will be allowed in the 
payment of all premiums except the first. If the insured member dies within the grace period, the unpaid premium of 
■ueh member for the then current policy month shall be deducted from the amount payable hereunder. 


As a r e rags premium shall be applied in the calculation of monthily premiums due under this Policy. The 
average premium rate ia computed by dividing the aggregate monthly premium due on the policy date by the number 
of thousands of dollar* of insurance then issued and in force. The average premium rate to be applied during the 


first policy year, and thereafter up to and including the fifth policy year, is—SI—70——for esch.-Sso.. TTtWQaa OiS 
Dollars ($ 2 # OOQ.OQ of insurance. 

The monthly premium charge for additional insurance shall be payable on the first day of the policy month 
when sack additional or increased insurance becomes effective. 


Iwdmdvwl Tnmhsl.su. 

The insurance upon the life of any member insured hereunder shall terminate upon the termination of his 
membership in good standing in the Union, provided, however, that the transfer by a member of his membership, 
by reason of residence or otherwise, to another local of the same general Union or central organization, shall not 
result rn the termination of the insurance upon the life of such member.; In case of such transfer, the Association 
reserves the right to require a certificate of good health by a reputable physician, and the failure of the Union or 
such member to furnish such certificate within thirty days from the date of requesting same shall permit the Associa¬ 
tion to cancel and terminate the insurance on such member. subject, however, to the provisions under the heading 

“Individual Certificates” on page 2 of this Policy. 

■% 

Insurance shall cease to be in force at the end of the policy month in which membership in good standing 
terminated, except that if said notification is received by the Association subsequent to the expiration of thirty days 
following the date such membership terminated, insurance shall be continued to the end of the policy month in which 
the notification ia received by the Association. Premium charge shall cease at the end of the policy month in which 
insurance terminates. If through.clerical error on the part of the Union premiums are paid after the termination of 
the insurance, the Asewriation will refund all premiums paid beyond the policy month in which the insurance 
terminated. 


The reserves on this Policy shall be in accordance with the American Men Experience Table, with interest 
computed at three and one-half per cent (3^5 ). 



Union Cooperative Insurance Association 

WASHINGTON, D. C 

Application is hereby made to the UNION COOPERATIVE INSURANCE ASSOCIATION. 

of Washington, D. C. (herein called the Association), by...IliTEa»!I!lQML..aRD.THESHOOp.O^ 

,ilLBC!I!H^GAL..W.QRKEa3o...L.0.GJLL..nNXQH..JIQ*.3 # ... 

a voluntary association with headquarters located at City of.NEW-YOftX.. State of 

..N£iY...XQjRKL...(herein called the Union), for group insurance upon the ONE YEAR 

TERM PLAN, renewable annually at the beginning of each policy year,...up..to.. and..including 

aame.prsmiiaa.ra.te,. 

..as provided in the policy of insurance, with premiums pay¬ 
able monthly upon the lives of the members in good standing of the Union, in the amount and for 
the benefit stated below; and it is hereby agreed that the statements herein made and those made 
in the descriptive list of persons attached hereto are true and complete and that they shall form 
a part of the contract or policy to be issued by the Association. 

Name, occupation and date of birth of each member of the Union included in this applica¬ 
tion are set forth on the schedule annexed hereto and made a part hereof. 

SCHEDULE OF INSURANCE 

AMOUNT OP INSURANCE TO WHICH EACH MEBBER IS ENTITLED: 

TWO THOUSAND DOLLARS ($2,000.00) 

ONE THOUSAND DOLLARS ($1,000.00) FOR NEW MEMBERS OVER AGE 60 

In case of death of any Insured member without specifying 

the beneficiary, the Hteoutive Board of Local Union No. 3 will 

designate the beneficiary to shorn the payment is to be made. 


The Union agre 


when they 


ut for insurance the names of all future members of the Union 
membership. 


Signed at.».«W..X<>^lc...Qity....State of.N.«w..YQr.fc..thU....tW.eJOUe.th.. 

day of.May.192R.7. 

LOCAL UNION #3, INTERNATIONAL 
BROTHESH0.0D.-OF— ELECTRICAL- WORKERS- 

(Her. Mat. th. nam. of tho Union) 


. <J.A C.CfB.. .S*... SOLOMON. 

(Witn«M) 


By.ERAHK..WILSQN.. 

(H«r« state tha nano and titla of tea officer aignirt} 


President. 


V'.irui «is- }i; 



7 


BEST COPY AVAILABLE 

i 


from the original bound volume 















INSTALMENT OPTIONS. The amount of ineoranoe payable at the death of 
»w innHi-^ MBhur ie payable to the death beneficiary in one sub bat 
may be payable in instalments under one of the options provided as 
follows; 


TABLE SHOWING AMOUNT 0? BACH IIISTAIA02JT 
AND THE TERM DURING *ICH PAYMENT WILL 
BE MADE* 


The following amounts are based upon a single payment of 

$2,000.00 


Years. 


Annually. 


Semi-Annually* Quarterly. Monthly* 


1 

2 

3 

4 

5 


$2000.00 
1018.00 
690*00 
526*00 
428.00 


$1000*00 

509.00 

345.00 

263*00 

214.00 


$600.00 

254*50 

172.60 

131.60 
107.00 


$166.66 

84.62 

57.60 

43.83 

35.66 


The mode of settlement may be eleoted by the insured before 
his death or shall be eleoted at the time voof of death is furnished 
the Association. 


If the payee shall die before the stipulated number of 
instalments selected be paid, the remaining instalments will be raid 
to the Executors, Administrators or Assigns of the payee. The amount 
of eaoh such instalment ehall be based on the amount of insurance under 
this policy, and the first instalment shall be payable at the same time 
that the original amount would have been payable under this policy, and 
subsequent instalments shall be payable on the succeeding due dates. No 
selection, change or revocation ty the insured member as to such manner 
of settlement shall tube effeot until notice in writing of such se¬ 
lection, change or revocation is made to the Association. 



BEST COPY AVAILABLE 

from the original bound volume 





TABLE OF PREMIUM RATES FOR 0X1 7KCV2A2Q . DOLLARS OF INSURANCE. RATES FOR INSURANCE 
OF A GREATER OR LESS AMOUNT WILL BE PROPORTIONATE 
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6.44 
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ee 

7.00 
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69 

ee 

.7.59 

1.98 

70 
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Statements in Application Not Warranties. 

This Policy and the application of the Union, a copy of which is attached hereto and made a part hereof, c« . 
stitute the entire contract between the parties hereto. All statement* made by the Union shall, in the absence of 
fraud, be deemed representation* and not warranties, and no such statement shall avoid any insurance under this Policy 
or be used in defense of a claim under it. unless it is contained in the written application of the Union for this Policy, 
or supplemental schedules of new members or members not eligible for insurance on the policy date, and copies of 
such application and schedules are attached to this Policy when issued or when such insurance commences. Upon 
receipt by the Association of such supplemental schedules after the date of this Policy, a copy of each thereof shall 
promptly be furnished by the Association to the Union whose duty it shall be to attach the same, immediately upon 
its receipt, to this Policy, together with the previous application and schedules already attached thereto. 


IftCOStMtAkilitj. 

This Policy shall be HRonlestable after one year from its date of issue except lor non-payment of premiums. 


Admiaaiow *sd Correction of Age. 

The age of any member insured hereunder will be admitted during the lifetime by the Association on due 
proof, but if not so admitted and if the age has been misstated, the amount of premium actually paid for the insurance 
shall be adjusted accordingly. 


Chang* of Beneficiary. 

Any insured member may designate a new beneficiary under this Policy by filing a written request for said 
change signed by the member and transmitted through the Union, but such change shall become effective only upon 
receipt at the Home Office of the Association of this written requeat. If the insured member shall survive the bene¬ 
ficiary or beneficiaries named by him. the amount due under this Policy shall be paid to the executors, au.ninistrators 
or assigns of the insured member. 

All Agra*me a ts Must ha Signed by mm Eucstm Officer. 

All agreements made by the Association are signed by its President and Secretary-Treasurer. No other per¬ 
son can alter or waive any of the conditions of this Policy or make any agreement which shall be binding upon the 
Association. 

OOmuCt. It la tmtually naderstord and agreed betas* thla Arscclat ton aud the Insured that tfcle 
oor.traot lr and shall be deaaad to have been Made etthin^the District of Ooltasbla, and lta provisions 
shall be construed under the laws of said District. 


IN WITNESS WHEREOF. THE UNION COOPERATIVE INSURANCE ASSOCIATION has by its proper 

officer* signed thia contract in the City of Washington. District of Columbia. thii—.20th_day of—..*** ... 

1927. 
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Exhibit A. 
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More Definite Statement and Bill of Particulars. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 

For the District of Columbia 
Civil Action No. 7116 

» 

Bert Kirkmax, as President of the International 
Brotherhood of Electrical Workers Local 
Union No. 3. an Unincorporated Association, 
130 East 25th Street, New York City, New York, 

Plaintiff, 


53 


54 


— against — 


American Standard Life Insurance Company, a 
Corporation, 1200—15th Street. N. W., Washing¬ 
ton, D. C., 

Defendant. 


♦ 


Plaintiff, International Brotherhood of Electrical 
Workers Local Union No. 8, by Hyman Waldman 
and Louis Horowitz, its attorneys, answering the 
demand of the defendant herein for a more definite 
statement and for a bill of particulars with respect 
to paragraph 6 of the complaint, respectfully shows 
and alleges to this Honorable Court: 


1. The insurance policy described in and annexed 
to the complaint was duly issued by the defendant 
to the plaintiff on or about May 20, 1927. 
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By the terms of the said policy it provided for 
group insurance upon the one year term plan renew¬ 
able annually at the beginning of each policy year, 
up to and including the fifth year at tbe same pre¬ 
mium rate. 55 

That the said policy was duly renewed by the plain¬ 
tiff and the defendant for each year thereafter com¬ 
mencing in the year 1927 and including the year 
1937. 

The renewals for the year 1938 and the premium 
payments thereon were as follows: 

Period Covered Date of Payment Amount 

Dec. 20, 1937—Jan. 20, 1938 1/3/38 

Jan. 20, 1938—Feb. 20, 1938 1/27/38 

Feb. 20, 1938—Mar. 20, 1938 2/24/38 

Mar. 20,193S—Apr. 20, 1938 3/31/38 

Apr. 20, 1938—May 20, 1938 4/28/38 

The theory of the plaintiff’s cause of action is 
based on the following provision set forth on page 2 
of the policy: 

“Grace Period. 

“A grace period of 31 days, during which the 
Policy will remain in full force, will be allowed 
in the payment of all premiums except the first. 57 

If the insured member dies within the grace 
period, the unpaid premium of such member for 
the then current policy month shall be deducted 
from the amount payable hereunder. 


#9,606.70 

9,747.80 

9.827.70 

9.881.70 
9,778.40 
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Dated, June 24, 1940. 

Hyman Waldman and Louis Horowitz 

(Sgd.) Hyman Waldman 
Hvman Waldman 


Louis Horowitz. 

Attorneys for Plaintiff, 
416—5th Street. X. W., 
Washington, D. C. 

I hereby certify that the foregoing more definite 
statement and bill of particulars were served upon 
59 Davies, Richberg, Beebe, Busick & Richardson, at¬ 

torneys for the defendant herein by mailing a copy 
thereof to said attorneys at 815—15th Street, X. W., 
Washington, D. C., on the 24 day of June, 1940. 


Louis Horowitz. 


GO 
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Motion by Defendant to Dismiss the Complaint 

Herein. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 61 

For the District of Columbia 
Civil Action No. 7116 

♦- 

Bert Kirkman, as President of the International 
Brotherhood of Electrical Workers Local 
Union No. 3, an Unincorporated Association, 

130 East 25th Street, New York, N. Y., 

Plaintiff, 

— against — 

American Standard Life Insurance Company, a 
Corporation, 1200—15th Street, N. W., Washing¬ 
ton, D. C., 

Defendant. 

- 

Comes now the defendant in the above-entitled 
cause and moves the Court to dismiss the complaint 
herein upon the ground that said complaint fails 
to state a claim upon which relief can be granted, in 
that the facts set forth in said complaint, as ampli¬ 
fied or amended by bill of particulars herein, show 63 

that the insurance policy referred to in paragraph 4 
of the complaint and attached to the complaint as 
Exhibit A thereof had expired and was not in effect 
at the time of the deaths of the various individuals 
set forth in plaintiffs various causes of action. 
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Wherefore, defendant prays that the whole of 
the complaint may be dismissed, and that the defen¬ 
dant may be given judgment herein; and for such 
other and further relief as to the Court may seem 

64 just. 

Dated July 5, 1940. 

Davies, Richbeug, Beebe, Busick & Richardson 

(Sgd.) Alfoxs B. Landa 
Alfons B. Landa. 

(Sgd.) Raymond C. Cushwa 
Raymond C. Cushwa. 

65 Attorneys for Defendant, 

815—15th St.. N. W., 
Washington, D. C. 

I hereby certify that the foregoing motion was 
served upon Hyman Waldman and Louis Horowitz, 
attorneys for the plaintiff herein, by mailing a copy 
thereof to said attorneys at 410 Fifth Street, X. W., 
Washington, D. C. on the day of July, 1940. 


66 


Raymond C. Cushwa. 
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Order Dated October 25, 1940 Dismissing 

Complaint. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 
Civil Action No. 7116 

-+- 

Bert Kirkman, as President of the International 
Brotherhood of Electrical Workers Local 
Union No. 3, an Unincorporated Association, 
130 East 25th Street, New York City, N. Y. 

Plaintiff, 

— against — 

American Standard Life Insurance Company, a 
Corporation, 1200—loth Street, N. W., Washing¬ 
ton, D. C., 

Defendant. 

-+- 

This cause coming on to be heard on motion of 
defendant to dismiss the complaint herein for fail¬ 
ure to state a cause of action, and having been argued 
by counsel, and plaintiff having waived the filing of 
an amended bill of complaint, it is by the Court 
this 25th day of October, 1940 

Ordered, adjudged and decreed That the said com¬ 
plaint herein be and the same is hereby dismissed for 
failure to state a cause of action. 

(s) Bolitha J. Laws, 

J ustice. 

Seen: 

Louis Horowitz, 

Attorney for Plaintiff. 
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70 


Order Fixing Bond for Costs on Appeal. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
Foe the District of Columbia 
Civil Action No. 7116 

4 - 

Beet Kirkman, President, etc.. 

Plaintiff. 

— against — 

American Standard Life Insurance Co., 
a corporation, 

Defendant. 

-*- 

Upon motion of the plaintiff to fix the amount of 
bond for costs on appeal, it is by the Court, this 
25th day of October, 1940, 

Ordered that the amount of the bond for costs 
on appeal shall be fifty dollars ($50.00) cash, or a 
hundred dollars ($100.00) bond. 

(s) Bolitha J. Laws, 

J ustice. 

Copy of the above order was personally 
delivered to Raymond C. Cushwa, attor¬ 
ney for the defendant, 815—15th Street, 

N. W., Washington, D. C., this 25th day 
of October, 1940. 

Louis Horowitz, 

Attorney for Plaintiff, 

Columbian Building, 

Washington, D. C. 
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Plaintiff’s Notice of Appeal. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 

Foe the District of Columbia 
Civil No. 7116 

♦ 

Bert Kirkman, as President of the International 
Brotherhood of Electrical Workers Local 
Union No. 3, an unincorporated Association, 

Plaintiff, 

— against — 

American Standard Life Insurance Co. 
a corporation, 

Defendant. 


-» 

Notice is hereby given this 7th dav of November, 
1940, that Bert Kirkman, as president of the Inter¬ 
national Brotherhood of Electrical Workers Local 
Union No. 3, an unincorporated Association hereby 
appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this 
Court entered on the 25th day of October, 1940 in 
favor of American Standard Life Insurance Co., a 
Corporation, defendant against said Bert Kirkman, 
as President of Brotherhood of Electrical Workers 
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Local Union, No. 3, an unincorporated Association, 
plaintiff. 


Louis Horowitz, 

Solomon Jacobson, 
Hyman Waldman, 

Attoreys for Plaintiff. 

By (Sgd.) Louis Horowitz, 
Columbian Building. 

Copy sent to Raymond C. Cushwa of 
Davies, Richberg, Beebe, Busick & Rich¬ 
ardson, attorneys for American Stand¬ 
ard Life Insurance Company, a corpo¬ 
ration. appellee, $15—1 5th Street, 

N. W., Washington, D. C. 

Memoranda 


November 7, 1940. 

$50 Deposit in lieu of Bond on Appeal. 

December 10, 1940. 

Time for filing record in United States Court of 
Appeals postponed from day to day to and includ¬ 
ing February 5, 1941. 


78 
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Statement of Points and Assignment of Errors. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 

For the District of Columbia 
Civil Action No. 7116 

.. ♦ 

Bert Kirkman, as president of the International 
Brotherhood of Electrical Workers, Local 
Union No. 3, an unincorporated Association, 

Plaintiff, 

—agains t — 

American Standard Life Insurance Co. 
a corporation, 

Defendant. 

-»- 

1. The Court erred in granting the motion in 
favor of the defendant and against the plaintiff by 
dismissing the complaint for failure to state a cause 
of action. 


2. The Court erred in giving judgment in favor of 
the defendant against the plaintiff by dismissing 
the complaint for failure to state a cause of action. 

(Sgd.) Hyman AValdman 
Hyman Waldman 

(Sgd.) Louis Horowitz 
Louis Horowitz 
Attorneys for Plaintiff. 
Service of the above Statement 
of Points acknowledged this 
17th dav of Januarv, 1941. 

Davies, Riciiberg, Beebe, Busick & Richardson, 
by Raymond C. Cushwa, 

Attorneys for Defendant. 
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82 
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84 


Statement of Parts of Record the Appellant 
Proposes to Print. 

UNITED STATES COURT OF APPEALS 
Foe the District op Columbia 
January Term 1941—No. 7823 


-*- 

Bert Kibkman, as President of the International 
Brotherhood of Electrical Workers, Local 
Union No. 3, an unincorporated association, 

Appellant, 

— against — 


American Standard Life Insurance Co. 
a corporation. 

-♦ — 

1. May 23, 1940 Bill of Complaint. 

2. May 23, 1940 Exhibit “A” (Group Policy No. 

28 of the Union Cooperative In¬ 
surance Association issued to In¬ 
ternational Brotherhood of Elec¬ 
trical Workers, Local Union No. 
3, and which was attached and 
made a part of the Bill of Com¬ 
plaint.) 

3. June 24, 1940 More definite statement and bill 

of particulars. 


4. July 5, 1940 Motion by defendant to dismiss 

of complaint. 
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5. Oct. 25, 1940 Order dated October 25, 1940 dis¬ 

missing complaint. 

6. Oct. 25, 1940 Order fixing bond for costs on 

appeal. 

7. Nov. 7, 1940 Plaintiff’s notice of appeal. 

8. Jan. 17, 1941 Statement of points and assign¬ 

ment of errors. 

9. Feb. 11, 1941 This statement of parts of record 

the appellant proposes to print. 

Hyman Waldman, 
Attorney for Appellant, 
302 Broadway, 

New York City. 
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Service of the above Statement 
of Parts of Record Appellant 
Proposes to Print in the Appen¬ 
dix to his Brief, acknowledged 
this 12 day of February’, 1941. 

Davies, Richberg, Beebe, Busick & Richardson, 

Bv: Raymond C. Cushwa 
815—15th Street N. W., 

Washington, D. C., 

Attorneys for Appellee. 
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IN THE 


United States Court of Appeals 

fob the District of Columbia 


No. 7823 


BERT KIRKMAN, as President of the International 
Brotherhood of Electrical Workers, Local Union No. 
3, an unincorporated association, Appellant 

v. 

AMERICAN STANDARD LIFE INSURANCE CO., 
a corporation, Appellee 


Appeal from Judgment of District Court of the United 
States for the District of Columbia 


BRIEF FOR APPELLEE 


PRELIMINARY STATEMENT. 

To avoid confusion, it should be stated that the discrep¬ 
ancy between the name of appellee, namely, American 
Standard Life Insurance Company, and the name of the in¬ 
surer as stated in the policy here involved (Appellant’s 
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App. p. 17), namely, Union Cooperative Insurance Asso¬ 
ciation, is explained by paragraph 4 of the bill of complaint 
herein (Appellant’s App. p. 2) by an allegation that “prior 
to December 31, 193S, the defendant (appellee) had the 
name of and was known as the Union Cooperative Insurance 
Association of Washington, D. C.” 

Deeming certain portions of appellant’s statement of the 
case not clear, appellee makes the following counter-state- 
metit, in which, to conform to the designations used in appel¬ 
lant’s brief, the appellant is referred to as the Union, and 
appellee as the Company. 

COUNTER-STATEMENT OF THE CASE. 

On or about May 20, 1927, upon the application of the 
Union, the Company issued a group policy of life insurance 
(Appellant’s App., p. 17). By the terms of said policy, the 
Company agreed to insure the lives of all members of the 
Union appearing on the Union’s application for insurance 
and such other and additional members of the Union whose 
names would be furnished thereafter. The Company agreed 
to pay the sum of Two Thousand ($2,000.00) Dollars to 
the beneficiarv named bv the insured member, and the 
sum of One Thousand ($1,000.00) Dollars to the beneficiary 
named by any new member of the Union over the age of 
sixty (60) years. 

The policy was issued by the Company to the Union for 
a term of one year from May 20, 1927, in consideration of 
the payment on the date of issuance of a monthly premium 
of Nine thousand eight hundred eighty-five dollars and fifty 
cents ($9,8S5.50) and of the payment of a monthly premium 
on the 20th day of each succeeding month within said term, 
based on the amount of insurance then in force. 

The policy provided that at the end of each year the 
Union might at its option continue the policy for successive 
yearly periods by paying in advance the required monthly 
premium for the amount of insurance to be continued. 
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The policy was duly renewed by the Union and the Com¬ 
pany for each year including the year beginning May 20, 
1937. During the calendar year 1938 premiums were paid as 


follows: 

Date of 

Period Covered Payment Amount 

Dec. 20, 1937—Jan. 20, 1938 1/ 3/3S $9,606.70 

Jan. 20, 1938—Feb. 20, 1938 1/27/38 9,747.80 

Feb. 20, 1938—Mar. 20, 1938 2/24/38 9,827.70 

Mar. 20, 1938—Apr. 20, 1938 3/31/38 9,881.70 

Apr. 20, 1938—May 20, 1938 4/28/38 9,778.40 


By reason of the following provision contained in the 
policy, it is the claim of the Union that the policy was in 
full force and effect up to and including June 20,1938: 

“Grace Period. 

“A grace period of thirty-one days, during which the 
Policy will remain in full force, will be allowed in the 
payment of all premiums except the first. If the in¬ 
sured member dies within the grace period, the unpaid 
premium of such member for the then current policy 
month shall be deducted from the amount payable here¬ 
under/ ’ 

The bill of complaint alleges that eight persons who were 
members in good standing of the Union and duly insured 
under the terms and conditions of the policy, died during 
the period between May 20, 1938, and June 20, 1938, and 
that each of said eight members was duly insured under the 
said policy in the sum of Two thousand ($2,000.00) Dollars. 

The bill of complaint further alleges that before the com¬ 
mencement of this action, for a valuable consideration paid 
by the Union, each of the beneficiaries of the persons in¬ 
sured assigned, transferred and set over their respective 
claims to the Union. 

Due demand for payment of the total sum of Sixteen 
thousand ($16,000.00) Dollars has been made by the Union 
upon the Company, and payment thereof refused. 
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The Company moved to dismiss the complaint for failure 
to state a cause of action (Appellant’s App. p. 21). The 
Union having waived the filing of an amended complaint, 
the motion was granted and judgment entered dismissing 
the bill of complaint for failure to state a cause of action 
(Appellant’s App. p. 23). 

SUMMARY OF ARGUMENT. 

The policy bv its terms expired at the end of the insur¬ 
ance year, namely, May 20,1938. Each of the eight individ¬ 
uals upon whose deaths the present action is based, died 
subsequent to the expiration of the policy. The period of 
grace of thirty-one days did not contemplate that the Union 
would have free insurance in any event, but at most pro¬ 
vided for the renewal of the policy by a payment within 
the grace period. There is no allegation that the renewal 
premium was ever paid and consequently the provision for 
payment within the grace period was never brought into 

effect. 

In the instant case, the contract was not one of ordinary 
life insurance, and the decisions holding that in such cases 
the beneficiary may recover where the insured dies within 
the grace period are not applicable. Here renewal of the 
policy was a condition precedent to recovery and was a con¬ 
tract between the Company and the Union itself, and mem¬ 
bers of the latter, including the persons who died during 
the grace period, were bound by its express terms. 

Decisions cited by the appellant to the effect that persons 
dying within the grace period are covered by group policies 
are not applicable in the instant case, since in those de¬ 
cisions the failure to pay premiums occurred in the middle 
of the insurance year, and not after the expiration of the 
term as is true in this case. 

The appellant has not established its right to recovery 
and the decision of the court below should be affirmed. 
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ARGUMENT. 

L 

The Period of Grace Provided in the Policy Contemplated 
Payment Within the Grace Period for the Renewal of 
the Policy. 

The policy here involved was a group policy in the nature 
of term insurance for a period of one year. The policy 
specifically provided that at the end of each year “the 
Union may at its option continue this policy for successive 
yearly periods by paying in advance * * * the required 
monthly premium for the amount of insurance to be con¬ 
tinued.’ ’ There is no allegation that the policy was ever re¬ 
newed beyond the insurance year which expired on May 20, 
1938. Despite this non-payment the appellant relies on the 
provision of the policy providing for a grace period of 
thirty-one days for the payment of all premiums except the 
first, during which period the policy would remain in full 
force. 

The fallacy of appellant’s argument lies in the fact that 
he fails to distinguish the nature of the policy here involved, 
which was a group policy of term insurance, from those 
cases in which the usual life insurance policy was under 
consideration. Group insurance has been defined in 1 Couch 
Cyclopedia of Insurance Law, 44, as follows: 

“Group insurance, which, at the present time, is 
quite generally written, is a form of insurance whereby 
the individual lives of a group of persons, usually em¬ 
ployees of a business concern, are, in consideration of 
a flat periodical premium based upon an average age, 
and paid either by the employer in whole, or partially 
by both employer and the employees, insured each in a 
definite sum so long as he or she remains in such em¬ 
ployment and the premiums are paid. Ordinarily in¬ 
surance of this kind is written as term insurance and 
is subject to annual adjustment as to premium based on 
each year’s experience.” 

The grace provision upon which the appellant relies 
clearly does not provide that the insurance is to remain in 
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force for an additional period of tliirtv-one days in any 
event. It specifically provides that the thirty-one day pe¬ 
riod is for the purpose of permitting the payment of premi¬ 
ums within such thirty-one days. Had the appellant alleged 
in his bill of complaint that the initial monthly premium for 
a new term ol' one year beginning May 20, 1938 had been 
paid at some time during the thirty-one day period, after 
the expiration of the insurance year, then one of the condi¬ 
tions precedent to recovery might have been established. 
However, the complaint, as amplified by the bill of particu¬ 
lars, shows on its face that the policy was never renewed 
beyond the year which expired on May 20, 1938. 

The leading case on the interpretation of the period of 
grace in a group term policy is that of Davis v. Metropoli¬ 
tan Life Insurance Company , 161 Tenn. 665, 32 S. W. (2d) 
1034. In that case suit was brought on a group policy issued 
to the city of Knoxville on March 22, 1927, which insured 
the members of the city's police and fire departments. Un¬ 
der the policy the city was to pay monthly in advance a pre¬ 
mium based on the number of employees covered from 
month to month. This premium was to be paid 20 per cent 
by the employees and SO per cent by the municipality. The 
city made arrangements with another company for group 
insurance from June 21, 1927 and it was mutually agreed 
between the city and the Metropolitan Insurance Company 
that the original policy should be cancelled as of June 21st. 
Davis, the plaintiff’s decedent, died July 21, 1927, one day 
before the expiration of the grace period provided in the 
policy. His widow, who was the plaintiff in the case, re¬ 
ceived the insurance which was provided under the new 
policy and later on brought suit to recover under the orig¬ 
inal policy also. In holding that the plaintiff was not 
entitled to recover, the Supreme Court of Tennessee said: 

“It must be borne in mind that this grace provision 
does not contemplate free insurance (italics the 
court’s). The grace is allowed in order that the insured 
may have this extension of opportunity within which 
to pay another premium and thus avoid forfeiture for 
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non-payment on the date fixed for payment. But the 
contemplation is that the charge accruing as compen¬ 
sation for a continuance of the liability obligation will 
ultimately be paid. This, of course, involves a mutual 
expectation that the policy contract is to be continued 
in force as between the parties at least throughout the 
period of grace. For example, in this case the premi¬ 
ums were payable monthly in advance and the monthly 
premium charge is for that service, that is, the carry¬ 
ing of the risk for that month. If by a mutual agree¬ 
ment, or upon notice duly given by the insured, the con¬ 
tract of insurance between the parties is cancelled as 
of an approaching date, to which date the premium has 
been theretofore paid, the contract terminates as of 
that date, and all obligations as between the parties, on 
the one hand to pay further premiums, and on the other 
to incur extension of liability, are at an end.” 

In the foregoing case the insurance was cancelled by the 
city of Knoxville in the middle of its term. It is true that 
in the instant case the question of cancellation is not in¬ 
volved at this stage of the proceeding, since no such alle¬ 
gation was contained in the bill of complaint. Here the 
policy, being only for the term of one year, expired by its 
own specific terms at the end of that year, namely, on May 
20, 1938. Consequently the case of Davis v. Metropolitan 
Life Insurance Company is on all fours with the instant 
case. 

Here, as in the Davis case, the Union is attempting to ob¬ 
tain free insurance. While the bill of complaint does not 
reveal that another policy or plan of insurance was effective 
immediately upon the expiration of the insurance contract 
of the appellee, nevertheless it must be apparent that if the 
appellant’s contention is correct, the Union could in every 
year obtain thirteen month’s insurance by the payment of 
premiums for only a single year of twelve calendar months. 
This the policy here involved never contemplated. 
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II. 

The Group Policy Here Involved Was a Contract Between 
the Company and the Union and the Members of the 
Latter Were Bound by Its Terms. 

The failure of the Union to renew the policy for a new 
year upon the expiration of the term on May 20,1938, bound 
not only the Union itself, but all of its insured members, 
and they may not establish rights independent of those 
which the Union had under the policy. In the instant case, 
the liabilities imposed by the policy were imposed either 
upom the Insurance Company or upon the Union, and the 
members, or their beneficiaries, were not primary parties 
to the agreement. 

In Connecticut General Life Insurance Company v. Bose- 
man. 84 F. (2d) 701, 704, the Circuit Court of Appeals for 
the Fifth Circuit said: 

“* * * Many courts hold that employes’ group in¬ 
surance, whether the employer pays all or only a part 
of the premium cost, is a contract between the insurer 
and the employer for the benefit of the employees and 
their named beneficiaries, and that the latter sue the 
insurer only as third persons for whose benefit the con¬ 
tract was made. This view is emphasized by the right 
of the employer to cancel the insurance and release the 
insurer, or by this result occurring from the employer’s 
failure to pay the agreed aggregate premium. See 
Carpenter v. Chicago and E. I. R. Co. 21 Ind. App. 88, 
51 X. E. 493; Gallagher v. Simmons Hardware Co., 214 
Mo. App. Ill, 25S S. W. 16; Duval v. Metropolitan Life 
Ins. Co ., S2 X. H. 543, 136 A. 400, 50 A. L. R. 1276; 
Leach v. Metropolitan Life Ins. Co ., 124 Kan. 584, 261 
P. 603; People ex rel. Kirkman v. Van Am ring e , 266 
X. Y. 277, 194 X. E. 754; Connecticut General Life Ins. 
Co. v. Speer, 185 Ark. 615, 48 S. W. (2d) 553; Equita¬ 
ble Life Assur. Soc. v. Hall, 253 Kv. 450, 69 S. W. (2d) 
977; Kingsland v. Missouri State Life Insurance Co., 
228 Mo. App. 198, 66 S. W. (2d) 959; Davis v. Metro¬ 
politan Ins. Co., 161 Tenn. 655, 32 S. W. (2d) 1034; 
Thompson v. Pacific Mills, 141 S. C. 303, 139 S. E. 619, 
55 A. L. R. 1237. Several of the cases cited stronglv 
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assert that the employer is not to be regarded as the 
agent of the insurer soliciting insurance in the employ¬ 
ee’s state, but as the representative of the employee in 
making and maintaining the insurance. We are per¬ 
suaded that this is the true view, although a different 
conclusion is maintained by a Texas Court of Civil 
Appeals in Connecticut General Life Ins. Co. v. Lock- 
wood, 84 S. W. (2d) 245, and Connecticut General Life 
Ins. Co. v. Dent, 84 S. W. (2d) 250.” 

As a corollary to the rule enunciated in the above case, it 
has been held that an employee (here a member of the 
Union) accepting group insurance coverage, is bound by the 
terms of the contract made between the employer (here 
the Union) and the insurer. Equitable Life Assurance So¬ 
ciety v. IIall, 253 Ky. 450, 69 S. W. (2d) 977; AeUia Life 
Insurance Company v. Gullett, 253 Ky. 544, 69 S. W. (2d) 
1069. 

Thus, since the policy provided specifically that it was 
for a term of one year, and since it provided for renewal 
in only one manner, namely, the payment of a new monthly 
premium in advance, the failure of the Union to renew is 
chargeable to the insured members, and they cannot claim 
rights except those which are derivative from the acts of 
the Union itself. 

III. 

Renewal of the Policy by Payment of a New Premium Is a 
Condition Precedent to Recovery Which the Appel¬ 
lant Has Not Established. 

It has frequently been held that a beneficiary suing on a 
group policy must establish all conditions precedent to 
liability, such as issuance of the contract, payment of pre¬ 
mium, death while contract was in force, etc. Carson v. 
Henrietta Mills, 204 N. 0. 667, 169 S. E. 277; Gibney v. 
Equitable Life Assurance Society, 13 Pa. D. & C. 119; 
Jowalski v. Aetna Life Insurance Company, 266 Mass. 255, 
165 N. E. 476; Nelson v. Aetna Life Insurance Company, 
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115 Pa. Super. Ct. 15, 174 Atl. 624; Equitable Life Assur¬ 
ance Society v. Arrowood, 253 Kv. 456, 69 S. W. (2d) 984. 

In the instant ease the policy, by its terms, was to be in 
force for one year from the date of its issuance and it was 
to be renewable from year to year subsequently, at the op¬ 
tion of the Union, “by paying in advance * * * the required 
monthly premium for the amount of insurance to be con¬ 
tinued'\ The yearly term, that is for the last year in which 
the insurance had been renewed, expired on May 20, 1938, 
and the plaintiff has alleged no facts to show that the insur¬ 
ance was in force beyond that date. Each of the eight 
individuals involved, upon whose deaths this action is pred¬ 
icated, died subsequent to May 20, 1938. Plaintiff’s bill 
of particulars specifically states that the last monthly 
premium was paid on April 2S, 1938 and was for the period 
from April 20, 1938 to May 20, 1938. Thus on the face of 
the bill of complaint the appellant has failed to meet one 
of the conditions precedent to recovery and hence the bill 
of complaint fails to state a cause of action. 

IV. 

The Appellant’s Case Is Based on Facts Which Are Not 
Found in the Record and Upon Decisions Which Are 
Not Applicable Here. 

In his first point (Appellant’s Brief, pp. 8-11) the appel¬ 
lant argues that the prior dealings of the parties constituted 
a practical construction of the policy in such a manner as 
to make the grace period applicable to each renewal of the 
policy, as distinguished from the payment of monthly pre¬ 
miums within the insurance year itself. The appellant’s 
brief states (page 9) “at no time during these eleven years 
did the Company assert that the policy lapsed because the 
premiums were not paid at the beginning of each year. 
Rather, at the beginning of each year, the premium for that 
month was paid by the Union during the grace period, 
accepted by the Company, and the policy held in force”. 
The record is silent as to the time of payment of premiums, 
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except in so far as premiums were paid during the months 
of January, February, March and April of 1938 are con¬ 
cerned. The record does not disclose the time at which 
premiums renewing the policy for additional yearly periods 
were paid. Consequently, the appellant’s argument as to 
the so-called “practical construction” of the policy is based 
entirely on matters dehors the record. 

The cases cited by the appellant in support of the conten¬ 
tion that the deaths which occurred during the grace pe¬ 
riod were covered by the policy are inapplicable either be¬ 
cause they involve ordinary life policies rather than group 
term insurance, or because they involve factual situations 
quite different from those obtaining here. 

Provident Savings Life Assurance Society v. Taylor, 142 
Fed. 709, (Appellant’s brief pp. 12, 15) did not involve a 
group policy nor was it for a term of a single year. The 
court said: 

“The contract in this case was not an assurance for 
a single year with the privilege of renewal from year 
to year by paying the annual premium, but was an 
entire contract of assurance for the period of at least 
five vears. * * *” 

The three cases cited by appellant at the top of page 13 
of his brief all involved ordinary life insurance policies on 
the lives of single individuals. Similarly the cases cited 
by the appellant on page 16 of his brief, involve policies 
totallv different from the one with which we are here con- 
cerned. Gottlieb v. Abraham Lincoln Mutual Life Insur¬ 
ance Company, 225 Pa. 102, 73 Atl. 1057, involved a so- 
called “twenty-pay” life policy. The policies in McMaster 
v. New York Life Insurance Company, 1S3 U. S. 25, and 
Equitable Life Assurance Society v. McKirgan, 86 F. (2d) 
271, were ordinary life policies. Individual rather than 
group policies were likewise involved in Fidelity Mutual 
Life Insurance Company v. Gardner’s Administrators, 233 
Kv. 88, 25 S. W. (2d) 69, and Metropolitan Life Insurance 
Company v. Carrol, 209 Ky. 522, 273 S. W. 54, and appar- 
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entlv the contracts were ordinary life policies. Shira v. 
New York Life Insurance Company, 90 Fed. (2d) 953, ap¬ 
pearing at page 17 of appellant’s brief also involved an 
ordinary life insurance policy. 

There can be no question that in the usual policy of life 
insurance, written on the life of a single individual, the ben- 
eficiarv mav recover where the insured dies within the grace 
period. In cases of that kind, however, the insured himself 
is given the additional thirty or thirty-one days within which 
to pay the premium, and the courts have held that his death 
within that period cannot take away the right which he had. 
In a group policy, however, at least in one similar to that 
here involved, the liability to pay premiums is not imposed 
on the insured, but, in the usual case, upon the employer. 
Here, of course, the relationship was not employer and em¬ 
ployee, but the Union and its members. In any event, it 
was the Union itself which was liable for premiums. The 
Union, of course, continued in existence after the deaths 
of the eight insured individuals, and there was nothing to 
prevent the Union from paying the premium if it wished 
to renew the policy and keep it in force. 

The cases of Hinkler v. Equitable Life Assurance Society , 
61 Ohio App. 140, 22 N. E. (2d) 451, and Powell v. Equitable 
Life-Assurance Society , 173 S. C. 50, 174 S. E. 649, while 
involving group policies, are readily distinguishable from 
the instant case. 

In the Hinkler case the decedent had two certificates of 
insurance issued upon two group policies carried by his 
employer, the Rudolph Wurlitzer Company. Under one of 
the group, or master, policies, the employees contributed a 
sum toward the payment of the premiums. Under the 
other, the employer paid the entire premium. The decedent 
died on November 18, 1934. The Court said: 

“It appears that the Rudolph Wurlitzer Company 
and the Equitable Life Assurance Society considered 
the abandonment of the plan under which the master 
policies in question were issued and the promulgation 
of a new system of group insurance. The master poli- 
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cies bad been taken out sometime in tbe spring and bad 
been carried for some years. As above stated, these 
master policies were annual policies, and tbe attempted 
cancellation was made about tbe middle of the year, 
when the policies had several months to run for the 
current year, and premiums had been paid up to Oc¬ 
tober, 1934. 

• •••#*••• 

“Enough has been said to show a vested interest in 
the deceased certificate holder and the beneficiary 
thereunder, plaintiff in this case, and that the insurer 
and the Wurlitzer Company could not cancel the poli¬ 
cies during the year, and that the policies were in full 
force and effect during the time for which the premiums 
had been paid, which, of course, includes the grace pe¬ 
riod under the statute and contained in the policies 
themselves.’ ’ 

There were two circumstances in the Hinkler case which 
distinguish it from this. There, the decedent had been is¬ 
sued individual certificates. Here, the suit is not upon 
individual certificates, but upon the group or master policy. 
In the Hinkler case, by having individual certificates, the 
decedent had rights which had been made independent of 
the group policy. Here the rights of the eight persons who 
died during the grace period are derivative from the Union. 
In the Hinkler case, the payment of premiums was discon¬ 
tinued in the middle of the policy year. Here, the policy 
terminated by its own express provisions at the end of the 
policy year. 

At the hearing below, on the motion to dismiss, Mr. Jus¬ 
tice Laws gave the appellant an opportunity to amend its 
bill of complaint to show, if possible, that the individual 
members of the Union had the right to continue the insur¬ 
ance in force independently of the action of the Union. As 
will be seen from the order dismissing the complaint (Ap¬ 
pellant’s App. p. 23) the order of dismissal was entered, the 
“plaintiff having waived the filing of an amended bill of 
complaint”. 
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In the Poicell case, the principal question involved was 
whether the deceased employee had been “employed” at the 
time of her death. The decision does not disclose the exact 
nature of the group policy in question, but apparently there 
was a “main” policy which was in force at all material 
times, but there were individual certificates which were 
given to each employee, and the latter paid the premiums 
thereon. The court in reciting the facts, said: 

“The appellant resisted payment on the ground that 
the insured had discontinued her employment with the 
Winnsboro Mills on December 10, 1931, and that the 
certificate, pursuant to its provisions was cancelled as 
of Feb. 1, 1932, (death occurred Feb. 27) and conse¬ 
quently, there was no contract in existence at the time 
of the death of the insured. The answer further alleged 
that no contributions in aid of premium payments had 
been collected from the insured on her policy subse¬ 
quent to December 10, 1931, and, therefore, by the pro¬ 
visions of the certificate, it had become lapsed, and was 
of no effect at the time of the death of the insured.” 

In allowing recovery, the Court said: 

“Even if the insured’s insurance had been regarded, 
under the testimony, as having been terminated on Feb¬ 
ruary 1, 1932, as seemingly indicated by the notation 
of termination appearing on her certificate register 
card (irrespective of whether such termination was un¬ 
der the provisions of the clause relating to ‘termina¬ 
tions ’ or because of default in the payment of premiums 
as required by the ‘repayment’ clause), insurance pro¬ 
tection would nevertheless be afforded the beneficiary 
holding her certificate in view of the group plan provi¬ 
sion that ‘a grace period of thirty-one days will be 
granted * * # during which period the insurance * • * 
shall continue in force’ ”. 

What was said above with regard to the Hinkler case is 
equally true of the Powell decision. In the latter case the 
decedent had an individual certificate of insurance which 
gave her individual rights. Here the suit is upon the 
“main” policy, and not individual certificates. There the 
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decedent herself was obligated to pay premiums, while here 
such obligation was upon the Union. There the “main” 
policy was admittedly in force at the time of decedent’s 
death. Here the term of the “main” policy had expired. 

CONCLUSION. 

It is respectfully submitted that at the time of the deaths 
of the eight individuals here involved, the group life insur¬ 
ance policy had by its terms expired. The provision for 
days of grace at most afforded an opportunity to the Union 
to renew for a new term by paying the first month’s pre¬ 
mium. The renewal premium was not paid and hence there 
was no insurance in force when the eight individuals died. 
The bill of complaint failed to state a cause of action, and 
the judgment of the District Court dismissing the bill was 
correct. 
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